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       In July of 2008 this firm was retained by the=2 0American Royalty Council (“ARC”) to file an amicus brief on behalf of Coastal Oil & Gas Corp. in a lawsuit filed against it by Garza Energy Trust. The amicus brief was filed with the Supreme Court of Texas to address the central issue of the case, which was to determine whether or not the use of subsurface hydraulic fracturing of a natural gas well that extends into another’s property is a trespass for which the value of gas drained as a result may be recovered as damages. 

 

       The trial court originally found for Garza Energy Trust and held that the use of hydraulic fracturing by Coastal constituted a trespass and awarded significant damages to Garza Energy Trust. The judgment was upheld by the Corpus Christi Court of Appeals and Coastal appealed to the Supreme Court. 

 

       ARC elect ed to provide an amicus brief (friend of the court brief) in support of Coastal’s position that the use of hydraulic fracturing cannot constitute a trespass under Texas law and that the rule of capture which has governed Texas oil and gas law for many decades should apply in this case as it has in other similar recovery methods. ARC made the decision to file an amicus brief because it believed Texas royalty owners would be adversely affected by a finding that hydraulic fracturing could constitute a trespass because a majority of the natural gas recovery in Texas now utilizes hydraulic fracturing. 

 

       The Supreme Court stated that hydraulic fracturing is “now essential to economic production of oil and gas and commonly used throughout Texas, the United States, and the world.” Hydraulic fracturing uses pressure to create cracks in the rock to allow for the recovery of oil and gas that would otherwise be inaccessible.  The overwhelming evidence is that it is very difficult to predict the length and exact direction the cracks will form.  If the tort of trespass can be applied to this recovery method, much of the recovery of oil and gas in Texas would be shut down because it would effectively eliminate the ability for producers to utilize hydraulic fracturing as it is impossible to be certain that a fracture will not extend to adjoining property. ARC believes such a finding would adversely effect production in Texas and therefore adversely affect royalty owners. ARC’s position was supported by the Texas Railroad Commission, the General Land Office, the Texas Oil & Gas Association, the Texas Independent Producers & Royalty Owners Association, the Texas Alliance of Energy Producers, and several other companies from the energy industry. 

       

       On August 29, 2008, more than two years after receiving the case from the Corpus Christi Court of Appeals, the Supreme Court reversed the decision of the trial court and the court of appeals and held that the use of hydraulic fracturing for the recovery of oil and gas cannot constitute a trespass under Texas law. In its opinion, the Supreme Court cited the ARC amicus brief supporting petitioners in saying that “while the prevailing parties the case for lower royalty owners, long-term effects of the court of appeals decision is disastrous for royalty owners throughout Texas. If operators are faced with the possibility of court liability when engaged in hydraulic fracturing, they will likely fracture fewer and fewer wells, with the ultimate effect of royalty owners losing out on hundreds of millions of dollars of royalties and the economy of the entire state weakened.”

 

       The case was ultimately remanded on a lesser issue of bad faith pooling on the part of Coastal. The primary holding in the case, however, was that the tort of trespass cannot be applied to the use of hydraulic fracturing.  ARC hopes that its participation in this landmark case will help ensure that the production of oil and gas throughout Texas will continue unabated by the courts to the benefit of royalty owners throughout Texas. 

